The law requires the company to keep a register which records information about members of the company and their shareholding. In the keeping of the register, errors are bound to occur and sometimes disputes could result from those records. The courts are given broad power under the companies statute to rectify the register, but the exercise of that power is now restricted in Nigeria by section 11 of the Banks and other Financial Institutions Act of 1991 (BOFIA) in relation to banks. Two superior courts in Nigeria in two different cases respectively interpreted section 11 of the BOFIA and pronounced on its relationship with the Companies Act arriving at conflicting decisions which are bound to lead to further confusion and injustice in some cases as the courts continue to abide by the rules of precedents. The paper examines those decisions of the courts in the context of the statutory provisions interpreted and applied in those cases with a view to straightening the legal position as would make those decisions more acceptable and reliable as guides to future developments of the law.
Introduction
An essential condition for acquiring membership status in a company in those jurisdictions where such as in Nigeria where there is no distinction between certificated and uncertificated shares is the entry of a person's name on the register of members. Until this is done, the person cannot in the strict sense be referred to as a member of the company. It is only when a person's name is entered on the register of members that the rights of membership and other relationships between the member and the company are fully established.
The Nigerian Companies and Allied Matters Act of 1990 (CAMA) requires every company to keep the register of its members in which shall be entered the names and addresses of members, the number and classes of shares held by each member, the amount paid and agreed to be considered as paid on the shares of each member. The date on which a person is registered as a member and the date on which he ceases to be one shall also be recorded. 4 The register of members need not be in any particular form. It may be in bound books or by recording in any particular way, such as storage of the information in a computer or other electronic device so long as the material information can be reproduced in legible form and is so reproduced for purposes of inspection and supply of copies thereof. 5 Although the Nigerian law, unlike its counterpart in the UK, does not bear any express provision on this pattern of recording, the courts in Nigeria seem favourably disposed to that approach. In International Agric Ind & Anor v Chika Brothers Ltd 6 the Supreme Court of Nigeria held that the words 'to enter in a book' means to record some thing in that book. Accordingly, minutes book need not be kept in a hand book, but may be recorded in loose leaf books, scrap books or pasted into a book kept by the company or in any other manner according to accepted usage provided that an adequate precaution is taken against falsification and facilitation of discovery. The point made by the court is that once the essence of keeping of the register is satisfied, the manner in which it is kept does not have any material consequence.
A company having more than fifty members is additionally required to keep an index of members. 7 This will enhance discovery of the members of the company and their entitlements especially in public companies where there are large number of members holding varying number of shares.
The object of the register of members is to provide information about the particulars of members of the company and their shareholding. 8 Keeping the 6 Sweet & Maxwell, 2010) at 298 where the authors referred to the register as the document of title to shares as register is advantageous to the company as it enables the company to know its members when dealing with matters involving members such as sending notices of meetings and payment of dividends. It also helps members (and non members) to know who are the other members of the company. The presence of a particular name on the register may induce another person to invest or refrain from investing in the company. The importance attached to the register of members has led to its being described as the document of title to the shares as against the share certificate which is merely an acknowledgement on the part of the company that the name of the person mentioned in it is duly recorded in the register. 9 This assertion should however be seen as merely comparing the evidential values of the register with the share certificate, thus suggesting that the former is stronger evidentially than the latter.
The register of members merely records shareholding and not title. The names appearing on the register may not in fact be those of the actual owners of shares in the company 10 as the register does not record the status in which a member holds shares in the company.
11 Indeed the right to be on the register could exist independently of share ownership; hence a person with a forged transfer certificate could have his/her name on the register with all the rights appertaining to shareholding while issue of ownership of the shares is contested in legal proceedings. 12 The realization of the vulnerability of the register in terms of the accuracy of its records informs the position of the law that declares the register as prima facie, instead of conclusive, evidence of the matters required by law to be recorded in the register. 13 This legal position creates room for the matters recorded in the register to be challenged and for the courts to order the rectification of the register in appropriate cases.
Essence of rectification of register
A rectification, whatever manner it takes, is aimed at restoring the parties to their originally intended position which has been erroneously captured in the resultant document. The power of rectification is an equitable power given to the courts to give effect to the intentions of the parties through the correction of against the share certificate which is merely an acknowledgement by the company that the name of the person mentioned is recorded in the register. 9 mistakes that obstruct the true intention behind the document's formation.
14 Rectification is not intended to make contract for the parties where none exists. 15 Reference is usually made in this regard to the famous statement of James VC in Mackenzia v Coulson 16 that "Courts of Equity do not rectify contracts; they may and do rectify instruments purporting to have been made in pursuance of the terms of contract".
The role of the court in the rectification process is corrective and not speculative. Rectification does not apply to instances of ambiguity or mistaken assumptions, or even ignorance as the essence of rectification is to ensure that the instrument contains the provisions which the parties actually intended it would have contained had they been better informed.
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As an equitable remedy, the court's exercise of power of rectification is discretionary and must be informed by a 'convincing proof' 18 that the parties had a common intention which existed and remained unchanged before the making of the formal document that erroneously captured that intention. The power of the court to rectify register of members is contained in section 90 of the CAMA which provides as follows:
(1 having ceased to be a member, the person aggrieved, or any member of the company, or the company, may apply to the court for rectification of the register.
(2) The court may refuse the application, or order rectification of the register and payment by the company of any damages sustained by the party aggrieved.
(3) On an application under this section, the court may decide any question relating to the title of any person who is a party to the application to have his name entered in or omitted from the register, whether the question arises between members or alleged members, or between members and alleged members on the one hand and the company on the other hand, and generally may decide any question necessary or expedient to be decided for rectification of the register. where Kalgo JCA emphasized that the section empowers the court to rectify the register of any company and the court can for this purpose, generally consider or decide any question necessary or expedient for the determination of that issue. The provision must not however be misconceived as conferring exclusive power on the court to rectify company's register as is implicit in FATB where SuluGambari JCA held that "[t]he C.B.N. had already cancelled Exhibit 'B' [one of the disputed registers of members] which action was also invalid in that it is the court by virtue of section 91 [sic] of the Companies and Allied Matters Act that can effect such rectification".
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Companies are generally not precluded from rectifying errors in their own register unless there is a dispute arising, or potential dispute that could arise as a result of such rectification. 23 In doubtful cases, however, recourse to judicial protection might be essential.
A similar provision in the South African Companies Act was interpreted by the South African court in Gomes-Sebastiao v Quarry Cats (Pty) Ltd 24 specifically as concerned with the title to be on the share register and not with ownership of shares in the company, but that the court is empowered by the The courts have shown some reluctance in some other cases, and understandably so, to delve into issues of ownership of shares while hearing applications seeking the rectification of register. This is in realization of the fact that the right to be on the register could exist independently of share ownership, 27 and that some undisclosed private arrangements could have a bearing on the capacity of the registered holder of shares.
28 Disputes relating to ownership of shares could therefore be conclusively adjudicated between the registered holder of shares and the beneficiary or the alleged owner without the involvement of the company.
These two broad aspects of the power of the court relating to the rectification of the register of members will form the basis of the discussion of the Nigerian courts interpretations of section 11 of the Banks and Other Financial Institutions Act 1991 (BOFIA). 29 
Impact of Section 11 BOFIA on rectification of the register
The BOFIA is the principal legislation that regulates the affairs of banks and other financial institutions in Nigeria. Section 11 of that Act touches on issues relating to the courts power to rectify register of members. The provision of section 11 is as follows:
Restriction names did not appear on the first register prepared by the Secretary/Legal Adviser went to court to challenge the validity of that register. The defendants invoked the provision of section 11 of the BOFIA to deny the plaintiffs locus to maintain the suit. The court, however, found that both registers were not validly made and as such were not protected by section 11 of the BOFIA. The power of the court to rectify register under section 90 of the CAMA was accordingly preserved.
This aspect of the decision of the Court of Appeal is consistent with the exercise of the equitable jurisdiction of the court in matters of rectification of register of members. The court could not have been constrained in that circumstances by the provision of section 11 of the BOFIA, although it could have found re-enforcement in section 90(3) of the CAMA. A challenge of the validity of the register per se, is not the same as the challenge of the entries in the register. The equitable power of the court is as such that the court could, while in the exercise of such power, create a register for the company where none exists provided that there is a clear intention on the part of the parties to have a register of members. 35 This was evident in the majority judgment of the Nigerian Court of Appeal in FATB where Sulu-Gambari, JCA held inter alia:
But this is a court of law as well as equity… this court cannot give judgment that could not resolve the issues in dispute between the disputants. It will not cancel the two Register of members and leave the litigants to find settlements [ 
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The equitable power of the court, which is admittedly broadly expressed, cannot however be used to subvert the express statutory provisions. It is on this premise that the impact of section 11 of the BOFIA on the broad powers of the court to rectify register under section 90 of the CAMA will be addressed.
The question as to whether there is a conflict between section 90(3) of the CAMA and section 11 of the BOFIA can only be answered by taking a broad view of section 11 of the BOFIA, a position seen in another aspect of the majority decision in the Court of Appeal where Kalgo, JCA said:
The effect of section 11 [BOFIA] The statement reflects an implicit conflict between the two provisions, at least, to the extent that rectification is not allowed under the BOFIA provision once it is shown that the process of making of the register has complied with the relevant rules, while under the provision of the CAMA rectification is always available in all circumstances. But section 11 of the BOFIA does not go as far as it is portrayed in the passage. The introductory heading of that provision refers to 'restriction' and not 'prohibition'. What is restricted is stated as action 'against any person registered as a holder of a share in a bank on the ground that the title to the said shares vests in any person other than the registered holder'. Put simply, the provision restricts contests as to the ownership of shares in a bank. Issues of rectification under section 90 of the CAMA are not restricted to ownership of shares, hence a register of members of a bank even when legally and validly made, can still be rectified under section 90 of the CAMA provided that the contest does not relate to the title of the registered holder of shares. This restriction in the application of section 11 of the BOFIA was captured, though not in the most convincing manner, in the dissenting opinion of Ayoola, JCA where he held inter alia:
The action prohibited is that based 'on the ground that the title to the said shares vests in any person other than the registered holders'. I am inclined to the view that what section 11 prohibits are disputes as to title to specific shares. Thus where A has been registered as the owner of X number of shares, B cannot sue to claim that those particular shares vest in him or any other person other than A. For section 11 to operate B must be claiming those particular shares for himself or for someone else.
I am of the opinion that where B does not claim that the shares vested in A should vest in him but that no shares vested in A at all, section 11 would not apply. In such a case B's claim is that title to the shares does not vest in any one at all.
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The risk in adopting this pattern of interpretation lies on the inherent procedural difficulty. The person seeking the rectification of register could be confronted with the question of locus standi which again would impinge on the jurisdiction of the court. A party cannot maintain a civil action unless he/she has significant interest in the subject matter of dispute. Where the only reason for challenging the title of the 37 Ibid at 217. Also per Sulu-Gambari, JCA at 201. 38 Ibid at 238. Emphasis added.
registered holder of shares is that the 'title to the shares does not vest in any one at all', sustaining such an action would be almost impossible especially on the face of the expected resistance by the registered holder. It does not seem less a challenge on the title of the registered holder of shares to assert that the shares do not belong to any one at all than for the party to claim that the title to those shares belong to him/her and not the registered holder.
The Supreme Court of Nigeria in Kotoye's case seemed at consensus that section 11 of the BOFIA prohibits actions that contest the title of the registered holder of shares, but there was a division where such contest is directed at the status in which the title is held. The majority of the judges were of the view that the provision cannot prevent an action where the plaintiff is merely asserting that the defendant holds shares as trustee for the plaintiff or any other person as the beneficiary. But in the minority decision, especially that of Ogundare JSC, this approach by the majority was seen as directed against the implicit object of that provision which the judge stated as follows:
The 40 It is trite that under the general law the register of members is merely evidence of membership of a company and not evidence of title to shares. Though a registered member is invariably a holder of the company's shares, shares, as stated by Pennington, belong to the person who can show a chain of title from the original issue by the company down to the disposition to himself and if the register of members shows a person other than the true owner as the proprietor of the shares, the true owner may have the register rectified. 41 It is this rectification process that section 11 of the BOFIA seeks to prevent in the context of that provision. The question then is; would the purpose of the provision be defeated by asserting that the registered holder of shares holds same as trustee?
The concept of trust is usually seen from two broad perspectives, ie., trust in the wide sense and trust in the narrow sense. A trust in the wide sense is ordinarily seen as existing whenever a person is bound to hold or administer property on behalf of another or for some personal object and not for his/her own benefit. 42 A reconstruction of the wide sense of trust from a legal perspective would reflect an arrangement by which a person is entrusted the property of another to control and administer on behalf of the beneficiary without necessarily being vested with ownership in such property. The trustee in that sense has at the minimum a duty to keep the property entrusted to him/her separate from his/her own property and avoid a conflict between his/her interest and that of the beneficiary. 43 It is in this sense that the directors of the company are, for instance, described as trustees of the company's property and powers.
Trust in the strict or narrow sense exists when ownership and control of property are transferred to the trustee to administer for the benefit of another usually referred to as cestui qui trust. 44 There is a separation, in such a case, between the legal title which is vested in the trustee and the equitable title that vests in the beneficiary of the property. The trustee could as such deal with the property as the true owner which would include a transfer of valid legal title to a bona fide purchaser for value who is unaware of the trust arrangement. 45 Although the decision arrived at by the majority of the judges of the Supreme Court in Kotoye's case did not go as far as drawing this distinction and examining its implication on the case, it is apparent that whether that decision could be said to have defeated the object of section 11 of the BOFIA as identified by Ogundare JSC would depend on whether trust is viewed from the narrow/strict or wide perspective.
A party that seeks to establish the existence of trust from a wide perspective would invariably be contesting the title of the registered holder of shares as the beneficiary in that instance does not recognise the title of the holder. This will obviously invoke the application of section 11 of the BOFIA to prevent the action from proceeding and thus lending some credence to the opinion expressed by Adio JSC as earlier set down. The position will, however, not be the same when trust is viewed from a narrow perspective. The registered holder's title to the shares would not ordinarily be in issue in such a case as the beneficiary would have implicitly acknowledged the legal title as vested in the registered holder while asserting his/her equitable interest. It is indeed this narrow perspective of trust that was adopted in argument by the plaintiff's counsel in that case as captured in the minority judgment delivered by Ogundare JSC as follows: "I do not dispute that title to shares are vested in B who is the registered holder thereof. But I ask the court to declare that he holds those shares in trust for me". 46 The counsel strengthened this argument by illustrating the purpose of the Act as being to preclude the court from determining a dispute as to whether title to a share vests in A (who is not the registered holder) or in B (who is the registered holder). The reason being that the Act treats the fact that B is the registered holder of the shares as conclusive evidence of his title to the shares. But the Act in no way precludes the court from deciding a claim by A that B holds the shares registered in his (B 's) name in trust for A. This is because, on a true analysis, it cannot be said that in such a case A would be questioning the title of B to the shares on the ground that title is vested in someone other than B.
Ogundare JSC was not impressed by this argument and did not mince words in saying so. 47 He was of the view that the substance of the plaintiffs' case is to the effect that the defendant, although a registered holder, is merely a notional or nominal owner of the shares while the 2 nd plaintiff is the true owner. In such a case it cannot be said that the plaintiffs are not disputing the title of the defendant, the registered holder of the shares. But the situations alluded to by Keeton to justify his preference for the description of trustee as nominal owner do not exist in Kotoye's case. In cases of straight forward relationship between the trustee and the beneficiary, no harms would be done to that concept by recognising that the trustee is the legal and not just nominal owner of the trust property.
Incidentally the judge had subscribed to the defendant's counsel's argument that section 11 only takes away a remedy but does not destroy the right. A number of common law courts decisions were relied on to substantiate the argument including Fullalore v Parker 49 where Willes J held that if the plaintiff has made advances to the attorney, he cannot recover them back upon a condictio indebiti, as for money paid under a mistake; the attorney though uncertificated, is entitled to retain the money so advanced, and the plaintiff would have a right to recover this amount from the defendant.
The Supreme Court judge thus concluded, while drawing inferences from those cases, that in the case of a trust in respect of shares in a bank, while a beneficiary's rights are preserved, his remedy of access to the court is taken away by the section. From the nature of trusts as discussed above coupled with the exclusion clause in section 11, if interpreted as dictated by rules of construction the conclusion is inescapable that the section covers the kind of plaintiff's claims.
The reference by the judge to 'trust' in that part of the decision presupposes an acceptance of the existence of trust relationship between the plaintiff and the defendant in that case. But contrary to his lordship's analysis and inferences, trust does not extinguish the right of the beneficiary against the trustee, it only extinguishes a remedy against the bona fide purchaser of the trust property for value and without notice of the existing trust. Thus, if the defendant as the trustee in that case had sold the shares to a third party, section 11 of the BOFIA would have barred the plaintiff from claiming against the bona fide purchaser whose name would be entered on the register of members as the holder of title to the shares. The provision would, however, not prevent recourse against the defendant by the plaintiff for remedy for a breach of trust. This seems the most reasonable inference from the authorities.
It is generally accepted that the capacity in which a person holds shares in a company is a matter of private arrangement between the registered holder and 51 Lindley, LJ held that if a shareholder in a company agrees to hold them upon trust for another, either absolutely or by way of security, there can be no doubt as to the validity of the agreement, nor as to the effect of it as between the parties to it. As between them the agreement or trust can be enforced; but as regards the company the shareholder on the register remains the shareholder still. He is the person entitled to exercise the rights of a shareholder, for example, to vote as such, to receive dividends as such and to transfer the shares.
Such private arrangement will significantly affect the manner of dealings and exercise of the rights attached to the shares by the registered holder even if the registered holder is on the face of the register regarded as the owner of the shares as is intended by section 11 of the BOFIA. That provision does not however proscribe private arrangements relating to the holding of shares as described above. If it is accepted that the object of section 11 is to prevent 'fronts' 52 from being used to hold shares in banks as stated by Ogundare JSC, that object cannot be achieved simply by adopting an interpretation that seeks to prevent the beneficial owner of shares from asserting his/her equitable interest against the registered holder as many instances of such private arrangements are not contested in court. It is only the courts that can in appropriate cases go behind the register to identify the beneficial owner of shares for the purpose of determining who controls the company. 53 
Conclusions
The register of members of a company, though acknowledged as an important corporate document, remains under the general law a prima facie evidence of its contents. This is in recognition of possibility of errors and disputes relating to the recorded information hence the power given to the court under section 90 of the CAMA to rectify the register.
Rectification as an equitable remedy is meant to restore the parties to their originally intended position and not to create a new relationship for the parties. The broad powers conferred on the court under section 90 of the CAMA to rectify register of members is presently curtailed by section 11 of the BOFIA which restricts the courts from entertaining suits that contest the title of the registered holder of shares. Section 11 of the BOFIA is obviously in conflict with section 90 of the CAMA to the extent that the issue of title to shares which courts could determine under the latter is now prohibited under the former. The Court of Appeal's decision in FATB was certainly wrong on that premise though the decision could be justified on the peculiar facts of that case.
A realistic interpretation and application of section 11 of the BOFIA should not overlook the tendency for members of a company, including banks, to enter into private arrangements relating to their shareholding which could materially affect the status of the registered holder of the shares. Such private arrangement is not prohibited by section 11 of the BOFIA even as it seeks to protect the title of the registered holder. The effect of this is that any private arrangement or agreement by shareholders which does not put the title of the registered holder of shares in issue is accommodated under section 11.
This approach to that provision would sustain the cases of trust when that concept is defined from the narrow/strict perspective as the beneficiary in that instance invariably acknowledges the title of the registered holder while asserting his/her equitable interest. The decision of the majority of the judges of the Supreme Court of Nigeria in Kotoye's case seemed aligned to the concept of trust in the strict sense though the judges did not go as far as drawing that important distinction between the wide and narrow meanings of trust to justify the position adopted by the court.
The decision of Ogundare, JSC which was in the minority, significantly articulated that distinction. But his application of the legal principles to the facts was faulty to the extent of his refusal to accept the distinction between a legal title and an equitable interest, and that the assertion of an equitable interest does not impinge on the title of the registered holder of shares. Accepting this interpretation would not harm the object of that provision as identified by the judge. The registered holder of the shares remains for all intents and purposes the legal owner of the shares and could deal with them as such, both in his/her relationship with the company and third parties subject however to the right of the beneficiary to have recourse against the holder for a breach of trust resulting from the underlying private arrangement between them.
The expression of the effect of section 11 of the BOFIA as appeared in the majority judgment of the Court of Appeal is too broad to the extent that it suggests that once the register is validly made, it cannot be rectified. What the provision restricts is a contest predicated on the title of the registered holder of shares. Rectification is therefore available in other respects under section 90 of the CAMA.
The minority's opinion as represented by the decision of Ayoola, JCA had in a bid to narrow down the scope and impact of the provision, adopted a tenuous root by suggesting that all that is needed to avoid the application of the provision is for the plaintiff to assert that the shares registered in the defendant's name does not vest in any one at all. That suggestion is defective in two respects. Firstly, it does not seem to have countenanced the effect of locus standi on a civil process and its impact on the jurisdiction of the court. Secondly, the title of the registered holder would invariably become an issue once the plaintiff asserts that the shares registered in the name of the defendant does not vest in any one all which includes the registered defendant.
These interpretation difficulties can only be explained as informed by the court's desire to guard its own jurisdiction and by so doing ensure that the aggrieved persons are not denied of their right of access to the court. Accepting the existence of trust as the majority did at the Supreme Court will ensure that the court's jurisdiction is preserved. But there is also the need to show that 'trust' as accepted is only in the narrow or strict context as it is only in that manner that effect will be given to the provision of section 11 of the BOFIA by ensuring that the title of the registered holder of shares is upheld.
